Appendix A

SPOT ZONING
To aid in the overall understanding and administration of the Shippensburg Township Zoning Ordinance, it is essential for all parties that the term “spot zoning” be uniformly understood.  “Zoning – Planning Series #4,” a publication of the Governor’s Center for Local Government Services, Department of Community and Economic Development, defines spot zoning as “a singling out of one lot or small area for different treatment from that accorded to similar surrounding land from which it is indistinguishable in character for the economic benefit (or detriment) of the property owners.”

Some proponents would arguer that spot zoning is an integral part of municipal zoning.  To the contrary, it must be stated and reiterated that spot zoning must be prevented and avoided for the betterment of public health, safety morals and the general welfare of the public.  The integrity of zoning can be damaged not only by the misuse of variances, but also by the adoption of frivolous amendments.  An individual desiring a land use for his or her property, not permissible within the zoning district and not meeting the requirements for a variance, might request a zoning amendment.  If the request would treat said property differently from the surrounding land from which it is physically indistinguishable, and if the proposed use would be detrimental to the public health, safety and welfare, then the request should be denied.
Spot zoning, a common aspect of zoning practice at the local level, is a well known phrase understood by nearly every zoning practitioner and planner because it is self-defining. It is nonetheless very much misunderstood. Its reputation is deservedly negative and its effects often prove deleterious to optimal development. In some instances, spot zoning is contract zoning and illegal. 

Most planning commissioners have heard the impassioned cry that a particular rezoning decision will constitute an invalid "spot zoning." This allegation typically arises where the community is considering the rezoning of a single lot or small parcel of property held by a single owner and the rezoning will permit land uses not available to the adjacent property. 

Because spot zoning often focuses on the single parcel without considering the broader context, that is, the area and land uses surrounding the parcel, it is commonly considered the antithesis of planned zoning. While rezoning decisions that only affect a single parcel or small amount of land are most often the subject of spot zoning claims (as opposed to rezonings of larger areas), a locality can lawfully rezone a single parcel if its action is shown to be consistent with the community's land use policies. Courts look to the community's comprehensive plan, or to other planning studies, in determining whether the rezoning is, in fact, consistent with local land use policies. 

Of course, whether a particular rezoning constitutes an unlawful spot zoning depends largely upon the facts surrounding the zoning decision and upon the judicial decisions of each state. However, courts commonly note that the underlying question is whether the zoning decision advances the health, safety, morals and welfare of the community. A zoning decision that merely provides for individual benefit without a relationship to public benefit cannot be legally supported. Where a particular zoning decision is not supported by a public purpose, the zoning decision is arbitrary and may be subject to invalidation as unlawful spot zoning. 

Although courts throughout the nation differ in their specific approaches when reviewing spot zoning claims, the majority consider: 

1. the size of the parcel subject to rezoning; 

2. the zoning both prior to and after the local government's decision; 

3. the existing zoning and use of the adjacent properties; 

4. the benefits and detriments to the landowner, neighboring property owners, and the community resulting from the rezoning; and 

5. the relationship between the zoning change and the local government's stated land use policies and objectives. 

This last factor -- the relationship of the rezoning decision to the community's land use policies and objectives -- is perhaps the most important one. As a result, when a planning commission (or governing body) initially considers a rezoning request it should determine whether the request is consistent with the comprehensive or master plan. 
As stated in an excerpt from the Court’s decision in Township of Plymouth v. County of Montgomery:

“The key point when a municipal governing body puts on blinders and confines its vision to just one isolated place or problem within the community, disregarding a community-wide perspective, that body is not engaged in lawful zoning, which necessarily requires that the picture of the whole community be kept in mind while dividing it into compatibly related zones by ordinance enactments.  In other words, legislation as to a spot is the antithesis of zoning, which necessarily functions within a community-wide framework.  Zoning, to be valid, must be in accordance with a rational and well-considered approach to promote safety, health and morals and a coordinated development of the whole municipality.”
It should be noted that there is one situation where a rezoning decision that does not conform to the comprehensive plan may nevertheless be upheld. That is where there is evidence showing significant changes in the community since the adoption of the plan that would justify a rezoning of the property. This is especially true where a review of other factors, such as benefit to the community and the size of the rezoned parcel, indicate that the rezoning was not merely intended to confer a benefit to the property owner.

If you are charged with making land use decisions on behalf of your community and a claim of spot zoning is raised, you should run through the following list of considerations:

Is the “spot” in question small and discrete compared to the surrounding area?

Does the “spot” involve one landowner or one parcel?

Is the “spot,” whether on the map as initially adopted or a request for rezoning, a use inconsistent with surrounding uses or the surrounding zoning?

If some or all of these characteristics are present the court will give “greater scrutiny” to the decision of your local government. You should then consider how you would be able to answer the following questions related to the requested use:

1) Is the requested use consistent with your future land use plan?  Does the plan’s text present justifications for this use in this location?

2) 
In the absence of a future land use plan, does the requested use make sense in light of “the overall plan of zoning?”

i) Can your community articulate a reasonable basis for the requested use in the requested location?

ii) 
Can your zoning accommodate the request through some other means?

3) Would the denial of the request (i.e., refusal to create a “spot”) preclude the property’s use for any purposes to which it is reasonably adapted?

If you can answer “yes” to (1) or (2), and “no” to (3) then you have successfully removed any legitimate claim of illegal spot zoning.

The following principal elements of spot zoning deal with the concept, application, and effects of spot zoning. They enable a local township or municipality to knowledgeably analyze a requested spot zoning case, whether proposed by a private party or the government.  It should be carefully noted that spot zoning has little to do with the size of the parcel or zone lot (which could be a conglomeration of parcels and portions of parcels). There are many instances when a very large lot, even large relative to the surrounding area, still involves a spot zoning situation. 

Principal Elements of Spot Zoning

1) Isolation - All adjacent property is differently zoned.

2) Reverse Usage - Original, former, or current use is very dissimilar.

3) 
Incompatibility - The use of land of adjacent, immediate, and/or in the general vicinity (500'-1,000' radius, at least) is generally incompatible or homogenous to itself. Proposed use is permitted in a different, local zoning class, and is of a different category or type. It typically attracts different customers and/or causes different land-based and social impacts than neighboring uses.

4) 
Health, Safety, & Welfare - Proposed use presents a basic state of incompatibility regarding zoning that harkens back to pre-zoning days of society: uncontrolled noise; odors; contamination; and, dangers to residents, especially children. Use would be a nuisance of circumstance.

5) 
Lacking Roots - Proposed use has no precedence on subject property or in the adjacent, immediate, or general vicinity.

6) 
Availability - Other land in the political jurisdiction is readily available and properly zoned for the proposed use.

7) 
Size - Size of parcel(s) to be rezoned is(are) “relatively” small. Use these criteria as a guide:

· Compare adjacent and other area parcels.

· Compare other parcels of the same zoning class.

· Compare other parcels of the industry in question.

· Is/Are subject parcel(s) subjectively small to accommodate the proposed use, considering required structures and physical features of the site?

8) 
Concurrent - A land use or general plan for the district involved or the community as a whole is operative, and proposed rezoning is not concurrent with goals and developmental strategies for the specific land under consideration or the surrounding area.

9) 
Trend - Absence of reasonable documentation or even the semblance of a rezoning trend for the general vicinity to the zoning class proposed.

10) Arbitrariness - The proposed rezoning proceeds from unilateral interests – either the property owner’s or the government’s.

The presence of any one of these principal elements in a rezoning case may define it as a spot zoning. Usually, all ten are found in deleterious, arbitrary spot zoning proposals. However, each case should be analyzed on its own merits, as the product of its own time. 

